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Portugal boasts one of the most compelling regimes in the European Union re-
garding the taxation of income arising from the transfer or temporary assignment 
of copyrights and industrial property rights. These rights pertain to patents, indus-
trial designs or models, and copyrights on computer programs, falling under the 
so-called Patent Box regime. Despite some Binding Rulings issued by the Portu-
guese Tax Authorities that could pose challenges or constraints to the regime's 
application, recent legislative amendments have been enacted that bring further 
clarity to this area. 
Through this newsletter, our objective is to furnish an update on the application 
of the Patent Box regime, specifically focusing on the recent legislative modifica-
tions. 
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INTRODUCTION 

1. 

The Corporate Income Tax Code (CIRC) 

foresees a special regime to in-come 

derived from copyright and industrial 

property rights, called Patent Box. 

This regime, established in 2014, by 

Law 2/2014 of 16 January, has under-

gone some changes, the latest in the 

State Budget Law for 2022 (Law no. 

12/2022 of 27 June), which increased 

the capacity and attractiveness of this 

regime, in order to make it, as ex-

pressed in the State Budget Report for 

2022, one of the most attractive in the 

European Union in this area. 

Throughout the historical trajectory of 

the Patent Box regime, various Binding 

Rulings have been issued by the Tax Au-

thorities. However, it's important to 

recognize that there have been in-

stances where the Tax Authorities have, 

in our view, seemingly erected hurdles 

that contradict the purpose of the legis-

lator on the progressive enhancement 

of this regime. This position from the 

authorities could potentially result in 

tax litigation, an unfortunate and possi-

bly avoidable circumstance, within this 

context. 

On a positive note, we'd like to bring at-

tention to one of the challenges 

emerging from a Binding Ruling of the 

Tax Administration. Notwithstanding, 

this issue is already surpassed by a very 

recent legislative amendment, Law No. 

20/2023, of 17 May 2023. 

THE APPLICABILITY OF THE PA-

TENT BOX REGIME 

2. 

The Patent Box regime, as it stands, as-

serts that for the purposes of 

ascertaining the taxable income of a 

particular entity, a deduction can be ap-

plied, corresponding to the revenue 

procured from contracts focusing on 

the transference or lease of certain 

rights. These rights include patents, in-

dustrial designs or models, and 

copyrights on computer programs. 

The effect of this deduction is that only 

a part of the income obtained is actually 

taxed, and this taxation may currently 

be (up to) only 15% of this income (the 

previous regime allowed a benefit of up 

to 50% exclusion from taxation of this 

income, while the current regime, ap-

proved by the State Budget Law for 

2022, Law n.º 12/2022 of June 27, al-

lows a benefit of up to 85% exclusion 

from taxation). 
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Until now, the wording of the regime re-

ferred that the deduction was 

applicable when these rights are "sub-

ject to registration". However, in Law 

No. 20/2023, of 17 May, the wording 

was amended to "when registered", 

hence limiting the application of the 

said regime. It is possible to anticipate 

that litigation may arise on the effects 

of this legislative alteration. 

The advantages conferred by the Pa-

tent Box regime hinge on the 

concurrent fulfillment of four prerequi-

sites: 

(i) The assignee must utilize the rights 

in the pursuit of commercial, indus-

trial, or agricultural activities. 

(ii) The results stemming from the use 

of the rights by the assignee must 

not translate into the provision of 

goods or services that lead to tax-

deductible expenses in the assign-

ing entity. This also applies to any 

entity that is part of a group of com-

panies subjected to the special 

taxation regime, especially if there 

exist special relations between the 

assignee and one or the other. 

(iii) The transferee must not be a tax 

haven resident entity. 

(iv) The taxpayer must maintain ac-

counting records, organized in a 

way that clearly separates these 

revenues from others, enabling the 

identification of expenses and 

losses incurred in research and de-

velopment activities directly 

attributable to the right temporarily 

assigned or used. 

3. 

In this context, the CIRC also defines 

that "income from contracts whose ob-

ject is the temporary assignment or use 

of rights" is considered to be the net 

positive balance between the income 

and gains realized in the tax period in 

question and the expenses or losses in-

curred or borne, in the same tax period, 

by the same entity in the performance of 

R&D activities that resulted in, or bene-

fited from, the right to which the income 

is attributable. 

Therefore, the advantage of the Patent 

Box regime becomes essentially appar-

ent when the income derived from the 

assignment or temporary use of the eli-

gible asset surpasses the cumulative 

R&D investment expended on the devel-

opment of that asset. 

Considering the tax benefit operates by 

means of a deduction within the calcula-

tion of taxable profit, this deduction is 

computed and capped by the following 

formula: DQ/DT x RT x 85%. Here, DQ 
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represents the qualifying expenses in-

curred in developing the asset 

(augmented by 30%), DT corresponds 

to the total expenses incurred in the de-

velopment of the asset, and RT is the 

total income sourced from the asset. 

It is important to acknowledge that the 

calculation of gains and losses associ-

ated with the asset or right in question 

should align with the parameters de-

fined in SIFIDE (tax incentive system for 

corporate R&D). The law also stipulates 

certain exclusions concerning eligible 

expenses. 

THE CASE OF COPYRIGHTS ON 

COMPUTER PROGRAMS 

4. 

Under PIV 22777 and PIV 21235, dated 

November 15 and December 12, 2022, 

respectively, the Tax Authorities con-

sidered that only income related to 

"royalties" fall within the scope of arti-

cle 50. It clarified that software 

payments are covered by the concept 

of royalties when only part of the soft-

ware rights are transferred, regardless 

of whether the payments are made as 

retribution for the right to use a soft-

ware copyright with a view to its 

commercial exploitation (except for 

payments related to the right to distrib-

ute standardized copies, excluding the 

right to customize or reproduce them), 

or are for software purchased by the ac-

quirer for use in the course of a business 

operation, where in the latter case the 

software is not entirely standardized but 

is adapted to the acquirer in some way. 

In their evaluation, the tax authorities 

not only construe eligible income to fall 

under the category of royalties, but they 

also seem to classify the income from 

standard software use licenses—

wherein there is no transfer of intellec-

tual property rights and the licensed 

rights merely permit the end user to uti-

lize the program—as commercial 

income rather than royalties. This dis-

tinction, in their viewpoint, precludes 

such income from benefiting from the 

Patent Box regime. 

However, we believe that the interpreta-

tion proposed by the Tax Administration 

might unduly restrict the regime's ap-

plicability, should one attempt to derive 

generalized conclusions from it. This in-

terpretation appears to be at odds with 

the regime's intended purpose, espe-

cially regarding its applicability in 

instances of mere temporary use. This 

could potentially render this appealing 

regime obsolete. 
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OF THE (ALLEGED) LIMIT OF ARTI-

CLE 92 OF THE CIRC (CORPORATE 

INCOME TAX CODE) 

5. 

Article 92.º, no. 1 of the CIRC states that 

the tax assessed (...), net of the deduc-

tions provided for (...) cannot be less 

than 90% of the amount that would be 

calculated if the taxpayer did not enjoy 

tax benefits and the social utility re-

gime. 

In this context, in order to safeguard the 

usefulness of tax benefits created in 

separate legislation, the legislator has 

excluded from the above-mentioned 

"comparison" a list of tax benefits pro-

vided for, for example, in the 

Investment Tax Code or in the Statute 

of Tax Benefits (see article 92.º, n.º 2). 

However, based on the aforementioned 

paragraph 1 of article 92.º of the CIRC 

and knowing that the Patent Box re-

gime is not expressly included in the 

aforementioned paragraph 2 of this ar-

ticle, the Tax Administration, in the 

scope of PIV 22968, stated that "(...) as 

article 50-A is not included in the bene-

fits excluded from the application of the 

limitation [i.e. the minimum limit of tax 

payable], it is included for the purposes 

of calculating the limitation provided for 

in article 92.º of the CIRC.” 

6. 

However, such an interpretation may 

practically hinder the efficacy and ap-

plicability of the regime—a regime that 

the legislature expressly intended to be 

one of the most attractive in the Euro-

pean Union. For instance, its use in the 

technological sector could be severely 

limited. If this interpretation is indeed 

accurate, it would then stand in contra-

diction to the interests of the legislator, 

systemic integration, and the underlying 

rationale of the relevant rules. 

In this regard, it should be noted that the 

already mentioned Law no. 20/2023, of 

17 May, adds a paragraph 3 to Article 

92.º of the CIRC, which now states that: 

(…) the tax benefits set out in this Code 

are not considered to be covered by this 

article. 

To put it differently, this legislative 

amendment elucidates that the tax ben-

efits outlined in the Corporate Income 

Tax Code (CIRC) are not taken into ac-

count when calculating the minimum 

limit of tax payable, as per Article 92 of 

the IRC Code. This essentially precludes 

the possibility of interpreting that the 

legislature, within the same code, simul-

taneously provides tax benefits while 

also extensively limiting them. 
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This legislative amendment is com-

mendable, given that it not only aligns 

with the most accurate interpretation 

of the rule in question, but also bolsters 

certainty for economic operators and 

entities aiming to leverage the Patent 

Box regime. It's worth noting that the 

Portuguese Parliament has approved 

this legislative amendment to carry in-

terpretative effects, hence supporting 

the view — such as ours, but apparently 

not the ta authorities’ view — that this 

was the legislator’s intention since day 

one. 

FINAL OBSERVATIONS 

Portugal presents a highly appealing re-

gime for R&D, encompassing the tax 

benefits for research and development 

derived from SIFIDE as well as other in-

vestment incentives stipulated in the 

RFAI. These benefits extend to the Pa-

tent Box regime, which is one of the 

most attractive in the European Union. 

It allows for a tax exclusion of up to 85% 

on the income derived from the tempo-

rary assignment or use of eligible rights, 

including software. Noteworthy amend-

ments to the Patent Box regime were 

enacted under Law No. 20/2023, dated 

17 May. 

Regarding this, we perceive that the 

transition in wording from "subject to 

registration" to "when registered"—to 

which no interpretative effects were as-

cribed and, in our view, rightly so—could 

potentially incite or accentuate in-

stances of tax litigation. It may limit the 

regime's applicability to the transfer or 

lease of eligible rights that are already 

registered, thus possibly prompting a 

delay in the regime's implementation 

until after the respective registration. 

Essentially, this could limit the regime's 

applicability based on an exogenous fac-

tor beyond the control or influence of 

the taxpayer in question. 

On the other hand, the legislative 

amendment that definitively clarifies, 

with interpretative implications, that 

there is no limitation to the application 

of the Patent Box regime by Article 92 of 

the CIRC is praiseworthy. This clarifica-

tion enables any taxpayers who have felt 

constrained by this limitation to poten-

tially assert their entitlement to the tax 

benefit. 

Tax litigation is also expected to in-

crease with regard to the definition of 

copyrights on computer programs that 

are valid for the application of the Patent 

Box regime. Here, the tax authorities 

seem to have a somewhat restrictive in-

terpretation, apparently positing that 

only cases where there is a transfer of 
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software ownership rights are consid-

ered as income subsumed under the 

concept of royalties. 

In light of these developments, we will 

remain vigilant, closely monitoring the 

trajectory of the Patent Box regime and 

any challenges that may emerge in the 

future. 
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